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The Australian Government encourages foreign investment in Australia in order to
promote strong economic growth provided that the investment is in the national
interest.
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By far the largest number of foreign investment proposals involves the purchase of
real estate. The Australian Government has specific policies and rules regarding
the purchase of Australian real estate by non-residents. Those policies and rules are
embodied in the Foreign Acquisitions and Takeovers Act 1975 (FATA) and are
administered by the Foreign Investment Review Board (FIRB), a division of the
Australian Treasury.
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Non-residents of Australia seeking to purchase real estate in Australia must ensure
that they comply with FIRB requirements or that they are exempt from having to
comply.
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Acquisitions of Australian Real Estate - Eligibility Criteria
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As a general rule persons who intend to acquire Australian real estate should notify
the FIRB in advance for foreign investment approval. There are some exemptions
for “temporary residents” of Australia and there are also certain types of real estate
that are exempt from having to obtain FIRB approval. This means that, unless an
exemption applies, all contracts to acquire Australian real estate by a foreign person
will be conditional upon FIRB approval.
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FIRB approval must also be obtained to bid, and buy, at an auction for Australian real estate.
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Foreign persons who do not comply with those rules are in breach of the FATA and may be
subject to significant penalties.
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Many proposed acquisitions of real estate are normally approved by FIRB if the foreign
person meets specific eligibility criteria. These eligible criteria are specific to different
categories of real estate being purchased, some of which are referred to in the table below:
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Use Real Estate Category & Eligibility Criteria

Residential e Vacant land for residential redevelopment

- Continuous substantial construction must commence within 24

months; and

- If more than single blocks of vacant land for the purpose of building
multiple residential dwellings, at least 50% of the acquisition cost or
the current market value of the land

(whichever is higher) must be spent on development; and

- Redeveloped dwellings should be rented out, sold to Australian
interests or other eligible purchasers or retained for the foreign

persons’ own use.
e Existing residential dwellings for redevelopment

- Existing dwelling must be demolished to build new dwellings and
continuous substantial construction of the new dwellings must

commence within 24 months; and

- New dwellings should provide for an increase in the number of

dwellings compared to that of existing dwelling; and

- Existing dwelling cannot be rented out prior to demolition and

redevelopment; and

- New dwellings should be rented out or sold to Australian interests or

other eligible purchasers or retained for the foreign persons’ own use.
e Residential real estate in an integrated tourism resort

e  Existing residential dwelling required by foreign-owned companies operating

a business in Australia to accommodate senior executives.
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Commercial

e Commercial real estate for development

- Newly developed real estate must not be used for residential purposes;

and
- Continuous construction commencing within 5 years; and

- A minimum amount equivalent to 50% of the acquisition cost or current
market value of the land (whichever is higher) being spent on

development.
e  Developed commercial real estate

- Eg. hotels, motels, hostels and guesthouse or part therein where its

value exceeds certain monetary thresholds.
- Strata-titled hostel rooms in designated hotels.

- Accommodation businesses operating under one title where the

properties are occupied on a short-term commercial basis.
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Exemptions

In contrast to the restrictive measures taken in relation to the residential real
estate sectors, the Australian Government’s approach in relation to commercial
property is relatively liberal in that foreign persons are exempted from notifying
the FIRB if they acquire an interest in developed commercial property:

e valued at less than S50 million (or $5 million for heritage listed

properties); or

e where the property is to be used immediately and in its present state for
industrial or non-residential commercial purposes, provided that such
acquisition must be wholly, incidental to the purchaser’s proposed or

existing business activities.
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Concluding Tip
Foreign persons who are interested in acquiring real estate assets in Australia
should seek advice as to their FIRB obligations before spending any money in
searching for the suitable real estate. FIRB approval is specific to the applicant
and cannot be used by other family members associated entities. A separate
application has be made if the purchaser entity changes. For this reason, when
notifying FIRB for approval, foreign persons should decide on the most suitable
entity to be used for the real estate acquisition and then apply to FIRB in the
name of that entity.
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